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These corsoldated cases are before n e upon ren ard by the Con n ssion for fu rther
corsieration, n ore specific cred bility firdinys, ard are lysis corsistert w ith its Decen ber 1996
decision, 18 FM SHRC 2096, 2103 (D ecen ber 1996).

FACTUAL AND PROCEDURA L BA CKGROUND

The basic factua l fram ework ard procedural background of these cases s set forth inny
decision, 6 FM SHRC 2232 (Noven ber 1994) ard s ako n ore corciely ard ably set forth In
the Con n ssionS ren ard decision 18 FM SHRC 2096 as follows:

AAA a2 genenl cortractor in Corore, Ca liforni that
operates anasphalt phrt,a quarry,ard a phrt that produ ces
rock-based aggregates for ats ownuse ard s ke to other con
tractors. Tr. 1136-39. INAprl 1991, AAA was In the process
of con pleting anaddition to its rock finshiry pkrt. 16
FM SHRC at 2235. OnThursday, A pril 18, Jan es Hyles, a
kadn anon AAA S third or "graveyard" shift, learmed that AAA
equ ipn ent was not in place. Hyles voicad his concern about
safety corditions in the pkrt to M ke Ryan, pkrt supervisor and



a vice preslent of AAA. Hyles ako spoke to Patrick M cGu ire,
busiress represertative of Loc | 12 of the Erterrations I Union of
Openating By ireers ("Operating By ireers’), which represerted
AAA S enployees. b. Thereafter, M cGu ire visited the pkrt and
aaw the phrt running without run erous pieces of equ ip-

nent inphkce. W, Tr. 177-78.

Duriry the weekend of startup operations, Ryan assy red
Hyles to work as leadn anona con bired secord ard third shift.
16 FM HRC at 2236. When Hyles reported to work on Friday,
April 19,at 700 pn ., he saw equ ipn ent lack iy quards, kdders,
atwaks, decks, harndraik ard trip cords. K. at 2235 36.

Work iy urder Hyles™supervision in the finish phrt area were
Greg Dennis, Doug Mears, ard Derrick Sto. Hyles wamed then
to be carefu l, ard they con pkired to Hyles about corditiorns in
the pknt. Later, durirng the weekend, Hylkes videotaped the phnt
in operation ard spoke to Dennis, M ears, ard Soto about what he
was doiry. H.at 2236. Other en ployees on the videotape
observed Hyles®videotapiny, inchidiny ladn an Gary Ricter. Tr.
36570. On Sirday nght, Hyles was involved ina n wror
accident when he fell through a gap indeckiny. Tr. 367-70;
Govl BEx 23. Hyles spoke to Dennis, M ears, arnd Soto about

tak iy the videotape to the field office of the M iIre Sifety ard
Hea th A dn instration (M SHA). They all agreed that the pkrt§
cord ition posed daryjers to en ployees ard that the tape shou K be
tumed In 16 FM SHRC at 2236; Tr. 370.

OnMonday n orniry, Hyles went to the M SHA field office
and tumed inthe videotape. 16 FM SHRC at 2236; Govl Ex
54. After viewiry the videotape, M SHA irspectors went to the
AAA pkrtarnd aw it inoperation. M SHA ued rum erous
citatiors, inclidirg 29 urwarmrtable faibre viokhtions. 16
FM SHRC at 2236. Later that day, Ryan c lled Hyles at hon e
ard told him ot to report to work that eveniry because son eore
had tumed then Inard M SHA had shut the pkrt down. K.

About a week kter on the first day that the pkrt reopened,
Hyles had binch with Ryanard Gary White, leadn an on the
nairterarce shift. Ryanasked if either nankrew who tumed
him In. Ryanadded that he warted to fird out who it was so he
could make life so nm ierable for then that they wou K be happy
to go to work son ephce eke. U, Tr. 37576. A ko after the
phrt reopened, AAA President W illen Sksen ore stated that he



warted to fird out who tumed Inthe con pary ard n ake it
worth their while to go ekewhere. 16 FM SHRC at 2237, Tr.
391504.

InJure 1991, durirg a subsequent M SHA Investigation,
Hyles, Dennis, M ears, arnd Soto, in addition to other en p loyees,
were interviewed Inan investgation into RyanS corduct urder
30 USC. " 820(c). H.at 2237, GovI B%. 2, 3, 4,ard 5.

In October 1991, Ryan, without exph ration, den oted Hy les
fron his position as kadnan. When asked why he was den otiny
Hyles, Ryan resporded that they ro longjer aw eye-to-eye. 16
FM SHRC at 2237.* OnJuly 7,1992, due to anequ ipn ent
nove, AAA ki off 16 of its 27 en ployees, incld- iy Hylkes,
Dennis, M ears, ard Sto. Over the succeediry weeks, all
en ployees but the four con pkirernts were ca lled bac to work,
ard son e en ployees were work i) overtim e. When Hyles and
Soto went to the phrt ard saw less senior en ployees work iy, the
four filed grievarces urder the collective barya ininy agreen ent
between AAA ard the Operatiry By #reers. The grievans
corterded that the cortract required AAA to corduct a
"bum piry" n eetiry prior to kyoffs where en ploy- ees cou ld bid
on jobs held by less senior en ployees ard bun p those en ployees
out of jobs for which the n ore senior en ployee was qua lified to
perfom . H.at 2238-39. The grievarces went to arbitration, ard
the arbitrator fourd that AAA had viokted the cortract by
kyiny off en ployees without corductirg a bum piry n eetiry;
however, he corcluded that only Hyles was ertitled to relief to
bum p less senior en ployees, based on his qua lifictions. 16
FM SHRC at 2238-39, Govl Ex. 5], at 11 4.

In Septen ber 1992, Hy ks, Dennis, M ears, ard Soto filed
discrm inetion con phints with M SHA . Follow iry the irst
tution of ten porary reirstaten ent proceedinys, AA A reirstated
the four con pkirerts on February 11, 1993. 16 FM SHRC at
2239-40. Upon their reinstaten ent, they were assired to
produ ction work on the day shift. H.at 2240.

1 The Con n ision in footrote 3. K. at 2402 n kd the judged detern iretion that Hyles
den otion did rot viokte 105 c) of the M ire A ct s firn | sine the Secretary did rot preserve the
den otion w3 e for review through a tin ely filed petition ror did the Con n ksion order sua sporte
review of the sue.



Inearly March 1993, AAA reestablished a third shift as a
resu kit of decreased production due to wetress of n atere I that
was beiry processed through the pkrt. AAA ten porarily
assyred four of ats n ost senior pkrt repa im en to perfom
produ ction work , while payiry then at their higher rate of pay
as repaim en. Kk was urusual for senior en ployees to work the
N ht shift, because the day shift was seenas n ore desirable ard
the n ost senior en ployees genera lly bid on it. H. Three weeks
kter, onMarch 23, AAA discortirued the third shift and
arrourced @ Byoff. Rather than reassiynirg the four repa im en
to their reyu br positions, AAA requ ired the repaim en to
participate Ina bun pirg n eeting. Rather than bun pirny Into
repa im en positions, they bun ped irto the produ ction jobs held
by Hyles, Dennis, M ears, ard Sto. Asa resu bt the con pkinans
were the only four en ployees bid off. AAA discortirnued the
third shift ard arnmounced @ kyoff. Rather than reassiyniny the
four repaim en to their regu Br positions, AA A requ ired the
repa im en to participate ina bun piry n eeting. Rather than
bum pirg o repa im en positions, they bun ped irto the pro-
duction jobs held by Hyls, Dennis, Mears, ard Sto. Asa res k,
the con pkirerts were the only four en ployees bid off. AAA
subsequ ently hired new en ployees to fill the vacart repair- n en
positions. . at 2240-41 Tr. 457, 481, 1693.

OnMarch 24, the four con phirerts were called into the
kyoff n eeting ard told that they had been bun ped by n ore
senior en ployees ard that they were to bid on jobs held by less
senior en ployees. They were relictart to exercise their bun p- iry
rights at the n eetiry for fear that Ryanwou ld refuse to a llow
then to bum p into other jobs because they were rot qua Iy fied.
Hyles and Soto requested that they be giventin e to  corsu k
with coureel fran the Solicitor§ office because of the perdency of
their discrm inetion con pkints. 16 FM SHRC at 2241 Shortly
after the n eetiry, Operatiny By ireers Bisiress A gent M cGu ire
alled Ryanto kt hin krow that Hyles had decided to bun p
ino the pkrt operator position. Ryan refused the request, statiry
that it wasurtimely. AAA refused to accept arny of the
con p b i nis "su bsequ ent written requests to bun p  for the san e
reason. H.

Follow iy the secord kyoff, Hyles, Dennis, M ears, ard Soto
filed a secord discrin iretion con phirt, a lkeg irg that the March
1993 kyoff was in reta letion for their M SHA rekted s fety
activity. AAA reirstated the con phirmns on A pril 26, 1993.
A fter their reirstaten ent, the con pk irents were frequ ently
given reduced work iry hours. InApril 993, AAA beganhir



Iy ten rew en ployees ard increased its output of finished
naterel. INAugust 1993, AAA posted a seniority It ind#
atiy that Dennis, Mears and Soto had seniority dates of
Jaruary 1993. When Mears asked why the Iist did rot reflect
his org ire | seniority date, Ryan resporded that he had ro
seniority. H.at 2242.

The Secretary wsued foir con phints for each of the two
kyoffs, ard aneiht day hearirg was held. At the close of the
heariry, the judge issued a bench decision (rartiry the
con phirns ten porary reirstaten ent, ard a written decision
followed. 16 FM SHRC 31 (Jaruary 1994)(A LJ). Theresfter,
the judge ssued his decision on the n erits of the con pk ints.
Inke lly, the judge disn issed severa I procedu ra | deferses ra ised by
AAA, incidiny that the con phints were tm e barred urder the
Mire Act ard that the discrim intion con p b ints were preen pted
by the Natiora I Labor Rektions A ct, 29 USC.

" Mlet seg. (1994). 16 FM SHRC at 2233-35. On the n ertts,
the judge fourd that AAA had viokted section 105 c) of the
Mire Act by kyirg off the con phirns on two occsions in
reta Ietion for their M SHA rekted safety activity. H.at 2247
49.

APPLICABLE LAW

The principles governiry are lysis of discrim intion ases urder the M ire Act are well
settld. Inorder to establish a prima facie ase of discrm Ietion uder Section 105(¢) of the
Act,a con phinirg n irer bears the burden of production ard proof inestablshiry that (1) he
ergaged in protected activity ard (2) the adverse action con pkired of was n otivated INnary
part by that protected activity. Secretiry onbehablf of Pass b v. Marshall, 663 F2d 211
(3rd Cir. 1981); Secretary on beha If of Robirette v. United Castle Coal Co., 3 FM SHRC
817-18 (April 981). The operator n ay rebut the prin a facie ase by showiry either that ro
protected activity occurred or that the adverse action was In ro part n otivated by protected
activity. I anoperator carrot rebut the prin a facie case inthis n arrer, it, nevertheless,
nay deferd affim atively by proviry that it a ko was n otivated by the n irer§ urprotected
activity ard wou d have taken the adverse action in ary evert for the urprotected activity
alone. Pasi b, supra; Robirette, supra. See a ko Eastern A ssoc. Coa I Corp. v. FM SHRC,

813 F2d 639, 642 (4th Cir. 1987); Donowan v. Safford Constru ction Co., 732 F2d 94,
958-59 (D C. Cir. 1984); Boich v. FM HRC, 719 F2d 194, 19596 (6th Cir. 1983)
(specifia Ily approviry the Con n issiond Pasu k- Robirette test). Cf. NLRB v. Trarsportation
Maregen ent Corp., 462 US. 393, 397413 (1983) (approviry rearly wentic I test urder

N tiore | Labor Rektions A ct).

D irect evidence of actua l discrim inetory n otive i rare. Short of sich evidence,
illegal n otive n ay be establshed if the facts support a reasoreble inference of discrin iratory
inert. Secretary on beha If of Chacon v. Phebs Dodge Corp., 3 FM SHRC 2508, 2510-11




(Noven ber 1981), revd on other grouris sub mon . Donovan v. Phelps Dodge Corp., 709 F2d
86 (D.C. Cir. 1983); Snnonsv. Mire Srvicess Co., 6 FM SHRC 1381, 1398-99  (Jure
1984). As the Eghth Cirauit are logously stated with regard to discrim inetion cses a risiry
urder the Natiore | Labor Rektions A ct in NLRB v. M elrose Processing Co., 351 F2d 693,
698 (8th Cir. 1965):

k wou K irdeed be the urusual case inwhich the lirk
between the discharye ard the (protected) activity cou bl be
sipplied exclisively by direct evidence. Irtert s subjective ard
INnarny cses the discrim intion an be proven only by the use
of ciraun startk | evidence. Furthem ore, inare lyziry the
evidence, cirain starti I or direct, the [NLRB] & free to draw ary
reasoreble infererces.

Cirarn startie I irdici of discrim iretory intert by a n ine operator aga irst a
con pkining n irer or n irers includes hostility towards the n irer because of his protected
activity and disparate treatn ent of the con pk iniry n irer by the operator. Chacon, sipn at
2510.

Docket Nos. WEST 93-336-DM , WEST 93-337-DM , WEST 93-338-DM,
WEST 93-339-DM

W ith respect to these four dock ets (first set of dock ets) for reasors set forth below, 1
find and corclide that each of the four Con phirents in A pril 991 eyaged In protected
activity, that Ryan, the phrt supervisor ard vice presdent, as well as the presddent, Sisan ore,
bhtartly expressed hostility to the protected activity ard a desire to fird out who "turmed then
IN' soastonake it son wserable for then they wou ld be g kd to seek en ployn ent elsewhere.
Over a period of tim e, Respordent was able to detem ire who the en ployees were that
egaged inthe April 1991 protected activity ard took adverse dis
crm mnetory action aga irst then in reta letion for their havirg ergaged in the protected
activity. The adverse action aken inclided rot reca llirg Con phirens back to work for a
prolorged period of tn e after the July 1992 kyoff while lkss senior en ployees were
work iy ard at other tim es between July 1992 ard Decen ber 16, 1993, all of whidch are
covered by the back-pay stipu htion set forth in the stipu htion n arked as BExhibit A.° This
adverse action resl ked ina loss of wages (back-pay) for each of the Con pkirrs in the
dolkr an ourts set forth inny decision dated Noven ber 2, 1994, 16 FM SHRC 2232, which
INntum, is based on the record ard the agreed dolkr an ourts set forth in the stipu ktion
syred ard filed by a ll parties. This stipu Btion was ard s accepted by the urdersiyred
Judge. Onthe san e bass, after corsideration of the relevart statutory critere, 1find the
appropriate pere lty to be assessed for the vioktions of Section 105 ¢) fourd in this first set

of four dockets & $4,000.00.

Docket Nos. WEST 93-436-DM , WEST 93-437-DM , WEST 93-438-DM,

2 The stipu ktion sigred by a Il parties is attached to this Decision as Exhibit A .



WEST 439-DM

This secord set of dock ets, listed above, arose out of the secord set of discrmm iretion
con phints that the four con pkirerts filed with M SHA In Septen ber 1992. W ith respect to
these dock ets, Dock et Nos. W EST 93-436-DM , WEST 93-437-DM, WEST 93-438-DM ard
WEST 93-439-DM, I find that each of the Con pkirents did irdeed eryage in protected
activity which inclided tak ing anactive part in the Section 110(c) nvestigation of the phnt
sipervisor, Ryan. &k is urdisputed that the Respordent was fu lly aware of the Chm ants™
protected activity. 1 fird, however, that Respordent took ro adverse action aga irst the
Con pkirerts that was n otivated by the protected activity involved In their pa rticipation in
the 110(c) nvestiyation or in their filing the secord set of discrim ietion con pkirts. 1 find
that a Il the adverse action taken aga irst the Con pk rerts, except for the den otion of Hy les
fron his kadn an position to a jou rneyn an position, was n otivated by RespordentS anm osity
towards Con phirerts for their A pril 1991 protected activity, ard rot n otivated by the
protected activity involved inthe 110(c) investyation. There n aybe suspicion but there s
o persuasive evidence of 2 ausal nexus between ary adverse action ard the Con phin ant§
protected activity involved in the 110(c) irvestijation of Ryan.

k s onthis basis that 1find arnd corcluded the Secretary has not proved there was a
vioktion of Sction 105/ ¢) with respect to this secord set of dockets. I therefore, disn iss these
dockets ard vacate the correspordiry proposed $14,000.00 pern kty assessn ents for the a lleged
viok tions In the secord set of dockets. Likewise, Bdisn iss Docket No. WEST 94- 21DM in
view of the failire to prosecute ard stipu Btion rum ber four of Ex A whidh  clarly states
"there sha Il be no pere kty In the case bearing Docket No. WEST 94-21DM !

CRED IBILITY FIND IN:S

Havirg heard ard observed the den earor of the witresses as they testified at the
hearirgs, In ake the follow iy credibility firdinys:

Icredit the testm ony of W illen S S illie, partia krly his testm ony that he heard
ResportentS President Sisen ore arnd #ts Vice President ard PRt Mareger M r. Ryan haviny
a corveraation that clarly showed they warted to fird out who fiked the hazard con pk it
with M SHA . He heard then sy Ina loud voice, as though interdiry him to hear, that they
wou kil lke to krow who filed the hazard con phirt so they cou ld make it worthwhile for
then to kave. Thiswasa bhtart threat agairst n irers who eryaged instatutorily protected
activity and clarly showed their intert to reta lmte aga irst the n irers who ergaged in the
protected activity.

I credit the testm ony of the con pkirert Jan es Hy ks, that Ryanasked him ard
kadn an Gary White if they had ary ddea who "turmed him I ard that Ryan told then he
warted to fird out who it was ard that he wou ki nake it so n iserable for then , they wou K
be happy to go to work son ephce eke. 1credit Hylks™testm ony that while he was in the
office of Presddent Sisen ore, he heard Sken ore sy he wou bl ke to "fird out who was causiny
him all the problen s ard that he would m ake it worth their while to seek en ployn ent
ekewhere.



I credit the testm ony of the Con phirents, Hyles, M ears, Soto ard Dennis, includ iny
their testm ony as to their tra ininy, experience and their job qua lifictions. Inview of
RyanS bktart hostility to the Ch m ants™protective activity ard to his express desire to get
rid of those who "tumed hm 1. Bdo not credit RyanS testim ony as to the job qua lrfic-
tions of the appliarnts duriny the relevart tm e period through the date of the firnl hearing In
this n atter Decen ber 16, 1993.

1 do ot credit RyanS testm ony that reither he nor M r. Sisen ore 2 i arythiny to the
effect that they warted to fird out who had nade the con pkints to M SHA so that they
(Marngen ent) cou K n ake it worth their (Con phkirarts) while to kave. 1do rot credit
RyansS testm ony that he did rot fird out who "tumed In' Respordent to M SHA In A pril
P91urtil M HA sert him the discrin iretion con ph ints filed by the four Con pb ire ris.

I cred it the testm ony of Cathy A m Matchett, the Seci | Investiyator with M ire
Sfety ard Hea kh A dn inistration who pursiart to her M SHA assiyrm ent investigated the
con phkins of discrim iretion filed by the Con pkirarts with M SHA . A khough nuch of her
testm ony consisted of hearay, Bcredit her with acaurately sun n arizirg the inform ation
given to her in the course of her nvestyation. (See Bhibits G-18, G-19, G-31, G-32). 1
credit the testm ony of Patrick M cGuire ard M artin Collirs, the busiress represertatives for
the Irterretiore 1 Union of Operatiry B ireers, Local 22. Martin Collirs speck lizes in
rock, ard ard gravel agreen ents for Local 2. (Tr. 1084). Collirs was called as a w itress,
respectively, by both Respordent ard Con pk ire rs.



OPERATORSHOS ILITY TO THE PROTECTED ACTINITY
AND THREATSOF RETALITION

There s strorny corvirciny evidence of the operatorS anm osity ard hostility towards the
protected activity and their intertion to ret late aga irst those en ployees who ergaged in the
protected activity when they detern ired their identity. Maragen entS corduct was exacerba ted
by their mak g loud vocal threats as to how they were goiry to reta lnte aga irst sa i
en ployeg(s) orce they detem ired who they were. Sich bhktant expressions of hostility has a
chilling effect onall en ployees. K is an indirect threat of adverse action N reta le tion
agamrst ary en ployee who dares to eryage in protected activity. This bktart intm wdatiry
cordu ct i the artithesss of the very intert ard pupose of Section 105 ¢) of the M ire A ct.
Sich corduct on the part of an operator flies in the face of the purpose ard the intert of the
Mire Act. The effect ard the probable intert of sch expression of hostility s to Intm wate
en ployees fron enyag iy In protected activity. Sich expression of ann osity towards the
protected activity ard the express desire ard atten pts to fird out who "turmed then I with
threats of reta Ietion aga irst those en ployees orce their identity is k rovn followed by
adverse action aga irst the Con pkirerts, sipports a reasoreble inference that Respordent
dd, in fct, detern e the Kentity of the en ployees who participated In the protected activity
that aused Respordent "so much trouble! K rowledge of the Respordent is reasorebly inferred
fron the established facts ard ciraun stances.

THE ARBITRATORSDECISION

A n irerS rghts urder a union contract are differert ard subservient to the statu tory
protected rights of a n irer urder Section 105 ¢) of the M ire Act. The crucial sues ard
procedu res are differert.

The record revea b practia lly rothing about the arbitrator ror does it den onstrate the
adequacy of the record on which arbitratorS corclusions were based. 1have rever seen the
record before the arbitrator and the decision does rot appear to ram e a ll the witresses who
testified N the arbitration proceediry. Asun iy the sam e witresses testified inthe arbk
tration proceediry as In these discrim wrntion ases urder Section 105(c) of the Mire Act, it s
qu ite clear L have nade differert credibility firdirgs than the arbiatrator. Based upon the
record before n e 1do not ¢ive ary welht to the arbtrator¥ decision. Inview of Maruge
n entS bhktart hostility to the protected activity of the Ckm arts ard Maregen entS obviou s
desire to get rid of Chmants, 1 pkce very Iittle credence In Ryan§ testm ony as to the
qua lfia tions of the ckm arts for avaikble jobs, partic brly as con pared to qua Irfia tions of
kess senior en ployees who were work iy or returmed to work before the Con phirants after the
July 1992 hyoff. Bbased ny opinion that A Il An erian A spha lt viokted its collective
barga inirg agreen ent in m plen enting the kyoff in July 1992 without corductiry a pre byoff
bum pirg n eetiry, not on the decision of the arbitrator, but on the provisions of the u nion
cortract, the testm ony of busiress agents for Loca | 12 of the Union of Operatirngy B ireers,
ard the adn ission of Ryanat page 2 of BEx G-7.

PROTECTED ACTIVITY




I fird that Ryan, RespordentS vice president ard phrt n areger, started nnniry the
phrt NnApnl 1991 with fu ll k row kedge that n ardatory basic @ fety equ ipn ent such as trip
cords, hardra ik, kdders, atwaks, decks ard guards, were rot inphce. Icredit the testm ony
of Jan es Hykes, the kadn an of the con bired crew, that he con pkired to Ryan, to ro
avail, about runniry the pbhrt without the basic afety equ ipn ent in phce. lako credit the
testm ony of the Con phirerts that they con phired about the ursfe corditions to their
kadn an Hyles ard to kadn an Gera d Richter. Hyles™protected activity, in addition to his
safety con pkirt to Ryan, incided the nak iy of a video tape of the phrt ruminy N its
ursafe cordition ard his tumiry the video tape over to M SHA after his discu ssion w ith the
other three Con phirenis as to the darger mnvolved to en ployees ard as to whether he shou K
take the video tape to M HA..

The protected activity of M ears, Sto ard Dennis consised of their sifety con phints to
kadn an Hyles and Richter and their discussion with Hyles as to the daryer to en ployees
involved In rimniry the pknt in its ursafe cordition ard their support ard agreen ent that the
Hyles video tape showiry the n ary vioktions of n ardatory safety stardards shou k be tu med
over to M SHA .

Inthe vacated decision, Bapparertly was willing to go alog with Respordents
cortertion that they had ro k row ledge of Hyles"protected activity at the tm e Respordent
den oted Hyles in October 1991 fron his keadn an position to a journeyn an. 1 did this only
because there was no direct evidence on this poirt ard, n ost m portartly, because it n ade no
differerce as to the kga lity of the den otion in view of ny firdirg and cornclusion that
Respordent properly den oted Hyles for his adn itted on the job n iscorduct a lone, irrepective
of Hyles™protected activity. While the Secretary preserted son e evidence that  the phrt had
a kxpolicy for inedvertert fa lliry askeep on the job, there was no evidence that Hyles™dejree
of n wcorduct was tolerated in other en ployees. Hyles™u rprotected corduct was clearly
ursu itable for anen ployee Ina leadn an position ard Respordent den oted him  for his
urprotected corduct alone. 1firnd ro disparate treatn ent in den otirg Hyles fron a leadn an
position to a jou rneyn a N position.

A Kkhough there 15 no direct evidence as to the exact tm e Respordent determ ired the
entity of those who "turmed then i, based on the reasoreble Inference to be drawn fran
the establshed facts, I fird that it was son et e before the July 1992 hyoff ard reca Il
First, it is established that Hyles was observed n ak ing the video of the pkrt by n ary of the
en ployees who worked with Hyles on the weekend just before the M onday M SHA shutdown of
the phrt. Those who observed Hyles n ak iy the video tape of the pkrtSnary  hazardous
safety vioktions included ladn an Richter. Inthis conrection it is worthy of rote, for
exan ple that S ille, a very credible witress, testified he assun ed Hyles was the ore who
tumed the con pary Inbecause Hyles was the ore who video taped the pkrt Inits urmfe
cordition. The other three Con phkirernts worked urder Hyles ard a lory with Hyles were
exposed to the hazardous work corditions on the week end before the M onday n ornirg M SHA
shutdow n of the pkrt. When the four Con pkirarts were rot ca lled back to work follow iy
the July 1992 hyoff while less senior en ployees were work iry, it is reasoreble, in view of the
establshed facts, to infer that Respordents had determ ired that Con pk ireris were the ores



that eryaged in the protected activity that caused then sonuch trouble and for that
reason reta leted aga irst then by rot ca llirg then bac to work.

Inaddition, it s establshed that the Phrt Mareger, Vice President Ryan and
Presdent Sisan ore expressed (reat hostility to the protected activity ard a strory desire to
krow who tumed the con pary inard cused then somuch trouble. They threatered to
nake life son serable for those who eryaged in the protected activity so they wou bl be only
too g kd to seek en ployn ent elsswhere. These facts, plis the fact that the Chim ants were
clarly subject to disparate treatn ent by the Respordent not ca lliry then back to work after
the July 1992 hyoff, while less senior en ployees were work iy lends support to a reasoreble
infererce that Respordent had k row ledge of the Kentity of the en ployees who participated In
the protected activity that led to the M SHA shutdown of the pkrt, the ssuance of 29
urwarrnrtable citations, and the 110(c) investiyation of the pkrt supervisor. K s reasoreble
to infer fron the evidence preserted that son et e before the July 1992 kyoff ard reca ll,
Maregen ent detern ired the ientity of the en ployees who participated in the protected
activity that Respordent so deeply reserted.

SENIORITY

The Union contract in effect at the relevart tme (July 1992 - March 1993) states in
A rticle X111 Sction 3 the follow iry :

Section 3: Seniority Tem iretion. Seniority sha Il be tem ireted
by .[3) if the en ployee perfom s no work for the En ployer
w ithin the bargaining unit for a period of six n onts ....

Inview of the n irers™statutorily protected rights, 1 find this provision has no effect
on the Clam ants™seniority at ary tm e relevart to this decision. Ary faikire of Con pkin
ants to perform work for Respordent for ary six n onths or longer period durirg the relevant
tm e period up through Decen ber 16, 1993, was due to RespordentS ilkeya I discrim iretion
agamrst the Chmants. As stated before, the Union agreen ent is au bservient to the n irers
statu torily protected rights urder the M ire A ct.

The Respordent? seniority list for the Chm arnts ard other operatiry eny ireers urder
the Loca I 12 Union contract s as set forth in Goverrn ent Exhibits 13, 14, ard 15. 1 find
Chinans seniority date at all tm e relevart to this decision, iIs their date of hire as follows:



ne Date Hired

Hy ks, Jan es 07-09-85
Dennis, Gregory 08-2186

Mears, Doug ks 04-09-87

Soto, Derrid 07-0588

These dates of hire establish the Ch m arts seniority through all period of tm e
relevart to this decision ie. throigh Decen ber 16, 1993, the date of the fire | hearirg In
these ca ses.

FURTHER FIND INGS

1 Respordent refused to reca ll the Con pkirerts bad to work after the July 1992
kyoff in reta Ik tion for Con phinents haviry erngaged N protected activity which resu ked In
MSHA iy nary citations arnd shutting the phrt down.

2. RespordentS ckm that Chmants were rot reca lled shortly after the July 1992
kyoff because Con phirents were rot qua lified for avaibble work Is pretextual.

3. Respordent n anipu kted the shift ard job assiyrm ents in March of 1993 for the
specific phnred purpose of term reting the Chmants en ployn ent in rek letion of their
protected activity that resu lkted in the shutdown of the phrt, the 29 urwarrarntable citations
ard the 110(c) mnvestyation of Ryan, the phrt marnger arnd vice presdent of the con pary.

BACK-PAY AND PENALTY

In the decision of Nowven ber 2, 1994 (16 FM SHRC 2232) I directed coursel for the
parties to confer with each other with respect to the ren edies due each of the Chm ants ard
encairaged the parties to reach a nutually agreeable resobition or settlen ent of these
n atters.

When the parties firn lly irfom ed n e they cou b rot reach anagreen ent as to the
specific dolbr an ourt, Bset the natter for hearirg on May 8 - 10, 1995, in Riverside
Californk . Just days prior to the schedu led May 1995 heariry, the parties after conferernce
alk onMay 5th ard May 8, 1995, notified the Judge that they had reached anagreen ent on
the dolkr an ourts due. They requested carcelbtion of the May hearirng on the grourds that

it woul ro lonyer be necesiry or productive, inary way, in view of a stipu ktion reached
by the parties. The schedu led hearirg was carceled ard on May 22, 1995, the parties filed
the stipu Btion, attached hereto as Ex. A .

In the stipu ktion the parties, assun iy lability, agree to certain dolbr an ou nis of
back-pay due each Chmart fron April 991 up through the date of the fire I hearirg In
these cases, Decen ber 16, 1993. The parties stipu kte that the interest bejan to accrue on
March 15, 1993, on the ertire back-pay award, ard that Respordent shall n ake a ll kgally
requ ired payroll deductions ard withhol irys.



Bised on the record and the stipu ktion attached as Exhibit A, 1 enter the follow iy -
ORDER
Respordent 1s ordered to pay the Con pkirernts®back wages ard irnterest for a ll

periods through the date of the fire I hearirg In these cases, Decen ber 16, 1993, the
follow iry an ou nis:

ne An ourts
Jan es Hyles $0,83724 plis interest ®
Derridk Soto 8434720 phs interest

Doug ks Mears$38,656.34 plis interest
Gregory Dennis 86,1932 pls interest

k & further ordered the RESPONDENTS PA Y a civil pera kty of $14,000.00 to the
Secretary of Labor for RespordentS vioktions of Section 105(c) of the M ire A ¢t as charyed
in Docket Nos. WEST 93-336-DM , WEST 93-337-DM , WEST 93-338-DM ard WEST 93-
339-DM. Allan ourts payable by Respordent pursiart to this order shall be pad within 40
days of the date of this decision.

k s further ORDERED that Docket Nos. WEST 93-436-DM , WEST 93-437-DM,
WEST 93-438-DM , WEST 93-439-DM ard WEST 94-21DM be D IS/ ISSED ard their
correspord in proposed pere lties VA CATED.

August F. Cetti
Adn instrative Law Judge

3 Irterest shall be con puted in accordarce with the Conn #sion3 decision in
Secretaryl Biikey v. A rkarss Carboe, 5 FM SHRC 2042 (Decen ber 1983), at the adjusted prim e
rate anrourced sen karmually by the Irterrel Reverue Service for the urderpayn ent ard
overpayn ent to taxes. Mrterest sha ll be con puted fran March 15, 1993, urtil the date of payn ert
of back-pay awarded.
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